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Throughout the history of police-community encounters, the use of force has always been an issue that has raised 
strong emotional reactions. Indeed, given the media hype and other forms of sensationalism, it is little wonder that the 
issue draws so much scrutiny. The community, law enforcement and the judiciary have varying definitions of what is an 
acceptable level of force in the line of duty. Given the Courts findings, the ultimate goal is to reach an objective 
definition of use of force that the community, law enforcement and the judiciary can agree.  This article examines prior 
Supreme Court cases and examines the decisions rendered, challenges in developing definitions regarding the use of 
force, as well as the implications that are associated with those decisions.   

 
 

In American society there continues to be problems of tension between the police and those they 

serve.  The issue of excessive use of force has been seen by many as a result of inappropriate action 

either on the part of the officer or the arrestee (Jacobs & O’Brien, 1998).  Excessive use of force suffers 

from the problem of perception, in that all who view such acts make judgments that are clouded by their 

personal opinions of the actors involved, as well as by the context in which the force occurs.   

 Throughout the United States, officers are faced with life and death situations which require them 

to make on the spot decisions.  Persons external to these incidents may be quick to make quick judgments 

without ever being faced with having to make such grave decisions.  Regardless of how much legal 

instruction and training one is given, the sudden life-threatening situation that often leads to the use of force 

by police officers, can hardly be understood by those who have never been faced with the situation.  Given 

the lack of understanding, the United States Supreme Court has been charged with laying down blanket 

rules for the law enforcement community to act upon.  Use of force cases erode the connection between 

police-community relations and in turn lead to various forms of social upheaval, as evidenced by riots of the 

1960’s, those associated with the Rodney King riots of 1991, and the Cleveland, Ohio civil unrest of 2002.   
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 In order to understand the actions of the criminal justice system, clarity of the legal parameters 

within which that action exists should be provided.  One of the caveats that is associated with excessive 

use of force lies in the numerous definitions regarding the amount of force that is necessary to be 

considered excessive (McClure, 1990).  The courts, law enforcement administrators and civilians all have 

different perceptions as to what constitutes excessive use of force.  It has been held that the criminal justice 

system and criminal law are, ineffective controls regarding the discretion of any professional (Skolnick & 

Fyfe, 1993).  Being that one of the Court’s jobs is to define the parameters of constitutional actions for 

American society; this analysis will consider primary cases that have been used to form the judicial 

standards by which excessive use of force cases are measured. Ultimately, this analysis will result in an 

assessment of the Supreme Court’s interpretation of qualified-immunity for officers when in excessive use 

of force situations.   

Review of Literature 

Despite the instruction provided by the various courts in regards to the use of force, the U.S. 

Department of Justice released survey results which revealed that in 1999 nearly 1 in 500 persons, or 

about 422,000 persons age 16 or older, experienced a contact with a police officer which involved force or 

threat that force would be used (U.S. Department of Justice, 2001).  Interestingly enough, the survey also 

revealed that most people, who were stopped, felt that it was for an appropriate reason.  Fifty-seven 

percent of those who were involved in a use of force incident reported they had argued, disobeyed, 

resisted, had been drinking or using drugs at the time (DOJ, 2001).  Another interesting finding was that 

whites were as likely as blacks to describe the use of force encounter as having been excessive.  

Numerous studies have revealed that a majority of use of force incidents involves more than one officer 

being present with the average being two (DOJ, 2001).  

There has been a push among researchers to analyze use of force cases by measuring the use of 

force provided by the officer in relation to the amount of resistance given by the suspect, otherwise known 
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as a ‘force factor’ (DOJ, 1996).  From this perspective, researchers seek to establish a pattern developing 

that will reveal that the most hostile use of force cases are those in which there is the greatest difference 

between the force of the officer and the resistance of the suspect.  Current research on this idea of ‘force 

factor’ has come to two conclusions: 

1. If an officer does not escalate the amount of force used in response to an increasingly 
violent suspect, the officer is more likely to be injured; and 

 
2. Injuries to suspects increase only minimally as the amount of force used by the police 

increases relative to the amount of resistance. 
 

Assessment Problems 

The use of force in this country is a relatively infrequent event, which leads to a small sample size.  

This small sample size increases the likelihood of measurement error (Waddington, 1997).  One of the 

major problems is that there is no standard definition of what constitutes excessive force.  This lack of 

definition leads to varying differences in opinion.  Judges apply the legal standards; law enforcement 

administrators apply professional standards; and citizens have a tendency to apply ‘common sense’ 

standards (DOJ, 1999).  This leads to misunderstandings in all three of these dimensions. 

Disposal of Cases  

 By way of legal precedence, a legal baseline exists for judicial and administrative judgments of 

excessive use of force as a result of the criteria have been established in various jurisdictions.  Though this 

baseline exists, little information is available on the specific processes involved when determining if criteria 

are (or are not) met. This may be due to the fact that most judgments are made behind closed doors.  As a 

result there is little known about the decisions being made in these use of force cases.  There is a call for 

continuous research on the decision-making processes in use of force cases (Arrigo & Claussen, 2003).   

Thus, a closer examination of the process should be examined, particularly with regard to variations across 

localities and organizations.   
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Common Areas of Use of Force Research 

In-depth research on the topic of use of force would be a welcomed addition to the sparse 

literature.  Other interesting research topics typically introduced in the literature include such questions as, 

how do various officials such as police officers, judges, lawyers and the public differ in their judgments? 

(Arrigo & Claussen, 2003).  The very answer to this question holds obvious implications for practitioners 

since these outcomes are often connected to potential and actual lawsuits.  These issues should then be 

relevant to researchers and the criminal justice system for they hold the answer in understanding and 

interpreting data on the excessive use of force generated by courts and criminal justice institutions.  In 

doing so we may find that those officers who engage in continuous excessive use of force may also 

possess problems in other facets of their life (Ainsworth, 2002; Shusta, Levine, Harris, & Wong, 2005).    

 Given the mandates specified by the courts and the perceptual issues seen by law enforcement 

and citizenry, the courts are under the assumption that officers have similar perceptions of what it means to 

be reasonable.  The Courts must understand that this idea of reasonableness varies among courts, 

practitioners and citizenry.  These are all crucial aspects of interpretation in the use of excessive force by 

police officers.  In reviewing the literature, the most effective analysis of use of force cases was put forth by 

Alpert and Smith (1994), in which they termed the ‘rear-view mirror’ analysis.  They propose that a use of 

force incident be analyzed in a three-stage process.  It is their argument that officers are being held 

accountable for the end result of their confrontational act and not for the evolutionary process of means.  

Alpert and Smith (1994) hold that if a use of force act is deciphered by looking at these three frames: 

1. The activities prior to contact; 
2. Actions and behavior immediately prior to the use of force; and 
3. The decision and use of force which causes injury, 

 
then a new picture will begin to develop and assist courts in their analysis of proper legal standards.  This 

would also give more understanding to police administrators in the development of policy and citizenry in 
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their ability to decipher the daily struggle of a police officer faced with a decision often times based on fight 

or flight. 

 In reviewing the legal precedence from the perspective given by Alpert and Smith (1994) it 

becomes apparent that the Courts limit their assessment of liability to the 2nd and 3rd frame, while law 

enforcement administrators and trainers must include all three frames in their analysis and training.  In this 

manner, the three stage frame analysis assumes that if departments wish to decrease the number of cases 

involving the use of force that may be questioned, they must increase the productivity of training in the 1st 

stage.  In turn, this may decrease the amount of lawsuits since the courts have traditionally initiated their 

assessment at the second and third frames.   

Issues in Use of Force Cases 

  Opening Doors to Use of Force Cases 

In 1961 the Court, in Monroe v. Pope (1961), upheld that the Section 1983, ‘color of state law’, 

provision could be applicable to government employees when they commit constitutionally mandated 

violations while in their official capacity even though they may have not violated state law.  With this case 

there began to be an increase in civil actions against government officials.   

 Another influential case was handed down in Monell v Dept. of Social Services of the City of New 

York (1978). It was in this case that the United States Supreme Court ruled that not only could the 

individual be held liable for unconstitutional acts while in official capacity, but the agency for which that 

individual was employed could now be held responsible for the actions of their employees.  Monell opened 

the floodgates to civil liability claims against the government.  As a result of Monell, there has been an 

increase in civil rights litigations against various police departments across the country.  The number of civil 

rights lawsuits increased from 296 in 1961 to 13,113 in 1977 (Skolnick & Fyfe, 1993).  During the times 

surrounding Monroe and Monell, the civil rights lawsuits increased from 296 to 13,113 per year.  Much of 
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the increase has been blamed on the Court’s decisions in Monroe and Monell with the ‘color of state law’ 

provision and increasing accountability.   

 The Court has made several attempts to rid the system of the obvious problems that lie at the basis 

of excessive force cases.  While Mapp v. Ohio (1961) seriously affected police searches and Miranda v. 

Arizona (1966) affected police interrogations,  Monell seems to put forth parameters for the unconstitutional 

behavior in all aspects of law enforcement, particularly the proper use of force.  Legal scholars argue that 

the courts have not adequately addressed the issue of the use of force by police officers and as a result, 

not held them accountable for their actions (Jacobs & O’Brien, 1998).  It appears as if the courts have 

rested on the view that politics has no room in policing, much the same as the American public.  This 

philosophy has assisted in diminishing the level of political accountability for police officers.  In essence, the 

courts have traditionally taken a hands-off approach to police use of force cases.   

Hands-Off Policy 

 There are many cases in which state courts have decided on issues of police discretion and have 

typically ruled in favor of the police (Williams, 1984).  The federal courts have also analyzed issues of 

discretion and have taken a similar role in analyzing police discretionary measures such as the use of 

force, and in formulating clearly defined definitions of reasonableness and qualified immunity.   

This federal ‘hands-off” policy by the judiciary towards the police departments is best seen in Rizzo 

v. Goode (1976).   It was in this case that the Philadelphia police department, Mayor Rizzo and various 

other city policy makers were accused of police misconduct towards citizens in two civil-rights class action 

suits.  There were accusations of twenty-eight separate incidents.  The complaints ranged from accusations 

of beatings with nightsticks to blackjacks in the process of being arrested.  The U.S. District Court found 

that there were some civil rights violations, but held that there were no unconstitutional police policies that 

were to violate the rights of plaintiffs in this case.  No direct orders were handed down by the Court that 

would force the Philadelphia Police to adopt policies aimed at addressing the complaints of citizens.  The 
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Court held that, the altercations were not emblematical of the majority of the police work in the city and 

therefore, does not warrant judicial intervention.  This unwarranted judicial intervention was believed by the 

Court to be an action that would severely inhibit the freedom for departments to solve its own departmental 

issues.  At this time, data revealed that the City of Philadelphia was violating their authority and using 

excessive force on its citizenry, particularly African Americans.  Despite the verifiable abuse, the Court 

based their decision on the Federalist doctrine and as a result, did not step in to assist the Philadelphia 

public.   

This same Federalist opinioned Court reiterated their “hands-off” approach in Los Angeles v. Lyons 

(1983).  In this case a 24-year-old Black, male filed damages and an injunction barring the use of a 

particular chokehold that was applied to him after being stopped at 2am for a burned out headlight.  There 

was no evidence of resistance on the part of the respondent.  The Court, led by Justice White in a 5-4 

decision, held that is was not the place of the Supreme Court to decide on injunctive issues.  This was an 

issue better left in the hands of the state.  In his dissent, Justice Marshall, joined by Justices Brennan, 

Blackmun and Stevens, stated that, “we now learn that wrath and outrage cannot be translated into an 

order to cease the unconstitutional practice, but only an award for damages to those who are victimized by 

the practice and live to sue and to the survivors of those who are not so fortunate” (Angeles v. Lyons, 1983, 

p. 137).  

Determination of Reasonableness 

The Courts have set a basis for what is to be considered as acceptable in use of force cases.  The 

standard that has been set is one of reasonableness (Graham v. Connor, 1989).  This reasonableness 

standard is achieved by assessing the amount and type of force used at the time of confrontation, as 

opposed to pre and post force situations.  The premier case in excessive use of force was Tennessee v. 

Garner (471 U.S. 1, 1985).   
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Through several cases, lower courts have broadly defined the reasonable standard in the 

assessment of use of force cases.  It was in Graham v. Connor  (490 U.S. 386, 1989), that the Court felt 

that it is a better analysis to judge the time of the act rather than by judging the action from the, ‘20/20 

vision of hindsight.  Lower courts have interpreted this to mean that the only moment in time that is to be 

assessed in the search for reasonableness, is to be that of the actual occurrence (Schulz v. Long, 1995).  

The Fifth Circuit has also interpreted the Graham Court decision to mean that their assessment should only 

be of the seizure (use of force) and not the events that lead up to it, when they are seeking reasonableness 

(Cole v. Bone, 1993).  By taking the reasonable standard in its literal interpretation of only analyzing the 

actual use of force itself, there can be problems.  The events that lead up to and after the use of force 

incidences provide crucial evidence in the court’s search for reasonableness.  At times it is best to critique 

the totality of the circumstances as the Court chose to do in Garner.   

Further, it has been determined irrelevant if officers possessed alternate means of using force. For 

example, it has been determined that evidence showing that officers had a less forceful manner in which to 

handle a situation does not necessarily require admission (Illinois v. LaFayette, 1983).  Lower court’s have 

interpreted this to mean that it is not up to the officer to prove that there were alternate methods of force 

available, only that the force used was reasonable.  Other lower courts have held that alternative measures 

which 20/20 hindsight reveal to be less intrusive (or more prudent), such as waiting for a supervisor or the 

SWAT team, are simply not relevant to the reasonableness inquiry. 

Influential Federal Excessive Force Cases 

Toward the later half of the 1980s the Supreme Court began to intervene in use of force cases, 

particularly deadly force.  Despite their “hands-off” approach to state and local police department practices, 

the Court determined a benchmark by which the use of force cases would be measured.  It was in 1985 

that the Court decided one of the three most influential cases regarding the excessive use of force.  In the 

groundbreaking decision of Garner, the Court overruled the fleeing-felon rule that was followed by states 
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and local police departments nationwide.  For more than a hundred years, the fleeing-felon rule gave 

officers the go ahead to shoot at any fleeing felon.  In Garner the Court held that the excessive use of force 

was not constitutionally protected unless, it is necessary to prevent escape and the officer has probable 

cause to believe that the suspect poses a significant threat of death or serious physical injury to the officers 

or others (Tennessee v. Garner).  In cases of deadly excessive force, when the officer is deciphering the 

proper use of force and its constitutional protections, they must balance the nature and quality of the 

intrusion on the individuals’ Fourth Amendment interest against the importance of governmental interest.   

The literature has revealed a major limitation to the Garner decision.  Although it is a vague 

standard, departments remain responsible for implementing this instruction into practical and applicable 

departmental procedures.  As shown by later decisions, this vague standard has left many courts to 

determine the results of a lack of specific instruction by the Supreme Court.  With the lack of specificity, the 

reasonableness standard provided in Garner longed for credibility which is important if there are hopes for it 

to work.  The reasonableness standard must be applied with equal regularity by way of more specific 

instructions.  Due to this lack of instruction, many states began enacting statutes that provided 

circumstances in which the use of deadly force was acceptable (Texas Penal Code Ann, 1974).  For the 

most part, state statutes list the possible crimes or actions that must take place.  It is most unfortunate that 

the reasonableness standard established in Garner provided little direction in non-deadly use of force 

cases.  The determination of reasonableness in non-deadly use of force cases came in Graham.   

Though the Court’s decision in Garner provided a parameter within which deadly force can be 

assessed, it did little to determine whether or not the reasonableness standard of the Fourth Amendment 

could be used in assessing non-deadly use of force.  It was with the decision of Graham, four years post-

Garner, which the Court set out the Fourth Amendment reasonableness test for non-deadly use of force 

cases.   
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In the Graham case, Mr. Graham had had a friend drive him to the store so that he may pick up some 

orange juice and avoid a pending diabetic reaction.  After entering the store and noticing that there was a 

long line, he rushed out without a purchase.  An officer saw him rush out of the store, became suspicious 

and stopped the car within which Graham was riding.  After back up assistance came, the officer pulled 

Graham from the sidewalk, handcuffed and placed him face down on the sidewalk, despite Graham’s 

notification that he was in the midst of a diabetic reaction.  Assisting officers picked Graham up from the 

sidewalk, pushed him onto the hood of the car and then placed him into the patrol car with a head first 

entrance.  After determining that there was no criminal act that occurred, Graham was released.  As 

evidenced by reports, Graham suffered a bruised forehead, injured shoulder, wrists cuts, a broken foot and 

suffered a diabetic attack.     

 As a result of these allegations, Graham filed a civil rights Section 1983 suit against the City of 

Charlotte, North Carolina.  Graham petitioned for motion of directed verdict by assessing excessive use of 

force claims by analyzing a four-factor test.  This four-factor test included an assessment of:  (1) the need 

for the application of force; (2) the relationship between that need and the amount of force used; (3) the 

extent of injury; and (4) whether the force was applied in a good-faith effort to maintain and restore 

discipline or whether it was used maliciously and sadistically for the very purpose of causing harm.  It was 

determined by the District Court that the use of force used by the officers was, appropriate under the 

circumstances and that there was no discernable injury inflicted.  It was also held that the amount of force 

used was not applied maliciously or sadistically for the very purpose of causing harm.  The Court concluded 

that the actions of the officers were done in a, good faith effort to maintain or restore in the face of a 

potentially explosive situation. 

 Chief Justice Rehnquist, in writing the opinion of the Court, began his analysis by disputing the 

lower court’s due process analysis.  Rehnquist felt that the more appropriate step would be to determine, 

“what constitutional standard governs a free citizen’s claim that law enforcement officials used excessive 
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force in the course of making an arrest, investigatory stop, or other seizure of his person (Johnson v. Glick, 

1973).”  In deciding to determine the appropriate standard to be used in these situations, the Court avoided 

the question which would force them to view the stop and the use of force as one incident.  It was in Terry 

that the Court held the stop and frisk were to be seen as two distinct events.  The Terry decision made it a 

requirement for officers to have valid or legitimate reasoning behind stopping an individual before 

conducting a frisk.  In correlating Terry to the case at hand, an officer must also have that same valid 

reasoning before using force on a citizen that they have in frisking situations.  The Graham Court did not 

address the validity of the stop because they felt that the issue was not one that had come before them.  

Research analyzing the erosion of the standards set in Terry reveals that it has been long held that when 

there is an analysis of Fourth Amendment violations, it is necessary to determine if the officers had valid 

reasons behind the initial stop (Williams, 1991).   

 Rehnquist argues that a majority of the lower courts have been wrong in their four part analysis of 

use of force cases that were based on the decision of Johnson.  He felt that there should be consideration 

given to determine if certain actions of force would be best served if analyzed by a more determined 

constitutional right which should be held under a different standard.  In changing the momentum of previous 

cases, Rehnquist determined that, the proper approach in deciding use-of-excessive-force claims is to 

identify the specific constitutional right allegedly infringed upon by the use of force.  As a result, Rehnquist 

determined that excessive use of force claims, due to investigatory stops and arrest, more than likely 

involve violations of the Fourth Amendment, despite the fact that claims such as these in a prison setting 

involve Eighth Amendment claims. 

 Rehnquist then held, that all claims where law enforcement officers have used excessive force, 

deadly or not, in the course of an arrest, investigatory stop, or other seizure of a free citizen should be 

analyzed under the Fourth Amendment and it reasonableness standard.  It was the Chief Justice’s notion 

that the Fourth Amendment does provide sufficient verbiage to qualify as a source of constitutional 
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protection, and therefore, should be the rule and guide for these allegations and not the broader analysis 

provided with due process as originally held in Johnson.   In trying to assess use of excessive force claims, 

a careful balancing must occur between the nature and quality of the intrusion of the individual’s Fourth 

Amendment rights against the government interests that are at stake.  Though the Graham court made a 

determination of a reasonable standard, it failed to assess the constitutionality of the initial stop in the case 

(Hill v. California, 1987).  To continue to cloud the subjective definition of reasonableness, the Court held 

that there is no generally accepted definition of reasonableness and the appropriate application of the 

reasonableness standard requires careful attention to facts and circumstances of each case on an 

individual basis.  The analysis should include;  (1) the severity of the crime at issue; (2) whether the 

suspect poses an immediate threat to the safety of the officers or others; and (3) whether he is actively 

resisting arrest or attempting to evade arrest by flight. 

 The Court determined that the facts of the case must be viewed under the, ‘totality of the 

circumstances’, as was also held in Garner.  As opposed to the 20/20 hindsight perspective traditionally 

used, the Court in Graham used an objective perspective of a reasonable officer at the time of the 

confrontation.  The officer’s motivation is not to be taken into consideration in this reasonable analysis.  

According to Rehnquist, it is of utmost importance that the “reasonableness” test appearing unbiased by 

holding that, “an officer’s evil intentions will not make a Fourth Amendment violation out of an objectively 

unreasonable use of force constitutional.”  To further complicate matters, the Court never assesses why the 

intentions of the officer are irrelevant. 

 It has been held in various cases that the Court has interpreted a wider standard in the 

determination of reasonableness.  Druing the first step in determining whether the police have violated the 

Fourth Amendment, the Court has used an analysis in which they seek the ‘subjective expectation’ of the 

citizen in their possible privacy violations.  The second step of the test is to determine if the subjective 

expectation should be considered as reasonable given the situation.  In Graham, the Court recognizes that 
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a determination of the officer’s original intent may be hard to prove.  It is very important that there be 

consideration given to various other factors such as statements given by officers.  Given the previous 

statement, it is highly likely that an officer be seen as acting reasonably regardless of whether or not the 

action could have been done maliciously and despite a legally protected intention.  Despite these 

possibilities, the Court understands the ‘malicious and sadistic’ relevancy on the determination of whether a 

seizure should be viewed as unreasonable when held in possible violation of the Fourth Amendment.   

Though it seems that the Court has decreased the high standard of a “shocks the conscience” 

standard when determining the boundaries of use of force cases, the perceived change of standards, may 

in fact, be due to just that: flawed perception.  Some argue that determining the constitutionality of 

excessive use of force acts are “now more difficult, especially since under the Graham standard the issue 

of malicious or sadistic use of force is largely irrelevant to the issue of whether or not excessive force was 

used” (Levinson, 1991, p. 343).   

 In their assessment in Graham, the Court not only analyzed the officers’ interpretation of the use of 

force account, the officers intentions’ must also be assessed. Despite this, the Court determined that the 

subjective intent of an officer should be analyzed under the Eighth Amendment.  In the Court’s 

interpretation, the Eighth Amendment’s terms “cruel” and “punishment” lends one to argue that this is the 

best amendment to analyze the subjective intent of an officers actions in use of force cases when 

assessing reasonableness, not the “reasonableness” inquiry of the Fourth Amendment.        

 Justice’s Blakmun, Brennan, and Marshall felt that the Court overstepped their boundaries by using 

a reasonableness analysis as the major determination in use of force cases, but they joined the decision of 

the Court regardless.  Post-Graham many previously decided suits will not be granted review.  When 

analyzing the Eighth Amendment “shocks the conscious” test the maliciousness and sadistic nature of the 

officer is of valued importance.  The Court in Graham has all but closed the door to due process claims in 

use of force cases and increased the likelihood that Courts will not take into consideration the entire 
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account of events in the use of force scenario.  It seems as if the court has cut off its nose to spit its face by 

refusing to analyze the constitutionality of the initial stop in Graham, yet deciding to make the evaluation of 

excessive force claims by the Eighth Amendment unprotected.  Eventhough, they held that an assessment, 

such as this, was not relevant to their determination in Graham.  There is an evident problem with Graham 

and it has to do with the fact that the Court never defined reasonableness and its balancing analysis under 

the Fourth Amendment.  The issue is that the term reasonableness is not defined and in most cases the 

favor sides with the officer(s).  

In Graham the Court realized that the reasonableness analysis would, “not be capable of precise 

definition.”  Courts should seek to determine reasonableness by paying strict, “…attention to the facts and 

circumstances of each particular case.”  The Court’s determination in Graham was based on whether or not 

the officers actions were objectively reasonable, but also allowed enough leeway to consider other factors 

that may surround the relevant issues pre- and post- use of force incidences. 

Saucier v. Katz (533 U.S. 194, 2001):  Qualified Immunity 

 Vice President Gore was to speak at an Army base in San Francisco, California in celebration of a 

military base’s transformation into a national park.  Mr. Elliot Katz was a concerned citizen who felt that the 

hospital on base would be used in the experimentation of animals.  In opposition, Katz brought a cloth 

banner to show his disapproval.  Katz sat in the front row while waiting for Gore to speak.  When Gore 

began to speak, Katz began walking toward the podium while unfolding the cloth.  This behavior coupled 

with the prior warning that there would be demonstrations led Saucier, a military police officer, to grab Katz 

from behind, apprehend the cloth banner and escort him out of the building.  Katz filed suit claiming that the 

officers used excessive force in arresting him.  The trial court in this case held that Saucier was not entitled 

to summary judgment.  As a result, an interlocutory appeal from the denial of qualified immunity was issued 

by Saucier and affirmed by the Ninth Circuit. 
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 The Court held that the decision of qualified immunity must be analyzed from a framework that will 

not allow there to be confusion between the substantive questions involved in use of force cases.  As a 

result the Court held that “the inquiries for qualified immunity and unreasonable use force remain distinct…”  

In this case the Court held that because police officers are often forced to make split second judgments, in 

circumstances that are tense, uncertain and rapidly evolving, about the amount of force that is necessary in 

a particular situation, the reasonableness of the officer’s belief as to the appropriate level of force should be 

judged from the reasonable officer perspective.  They set out a test that cautioned against the ‘20/20 vision 

of hindsight’ in favor of deference to the judgment of reasonable officers on the scene.   

 The Court, in essence, determined that the merits of an excessive use of force case must examine 

the facts and circumstances of each case to include, 

1) the severity of the crime at issue, 

2) whether the suspect poses an immediate threat to the safety of the officers or others, and 

3) Whether he is actively resisting or attempting to evade arrest by flight. 

Utilization of the Mistaken Beliefs Doctrine 

It was in Saucier that the Court utilized the ‘mistaken belief’ doctrine, which holds that an officer 

who reasonably, but mistakenly, believed that the suspect was likely to fight back would be justified in using 

more force than in fact was needed.  In this case the Court also decided that excessive use of force cases 

also must be examined from another perspective:   

The Concern of the immunity inquiry is to acknowledge that reasonable mistakes can be made as 
to the legal constraints on particular police conduct.  It is sometimes difficult for an officer to 
determine how the relevant legal doctrine, here excessive force, will apply to the factual situation 
the officer confronts.  An officer might correctly perceive all of the relevant facts but have a 
mistaken understanding as to whether a particular amount of force is legal in those circumstances.  
If the officer’s mistake as to what the law requires is reasonable.  However, he/she is entitled to the 
immunity defense (2001, p. 204)   
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Qualified immunity can be seen as that doctrine that provides protection for law enforcement from 

personal liability as long as their actions do not violate clearly established statutory or constitutional rights 

of which a reasonable person would have known (Harlow v. Fitzerald, 1982).  Given this rationale, if the law 

is not clearly established, the officer is protected by qualified immunity.  It is also the case that even if the 

law is clearly established, the officer may be protected if it is proven that a reasonable officer could have 

believed that their behavior was prohibited.  

 The Court’s holding in Saucier held that the issue of qualified immunity and its underlying 

substantive standards for excessive use of force claims are both individual determinations despite the fact 

that they both involve the determination of reasonableness from the perspective of a police officer.  In this 

case the Court focused on the importance of the application of qualified immunity even in cases that involve 

physical injury.  In essence, Saucier allows for qualified immunity for officers whose behavior can be 

categorized as reasonable.               

Conclusion 

 From the legal precedence regarding the use of force by law enforcement an objective definition of 

excessive force continues to remain unreachable.  In the analysis of force one must look at the totality of 

situational circumstances and ethical acceptability, which must be evaluated to determine if force used by a 

police officer is reasonable.  Practitioners and the legal community must understand that a single incident 

of force can undermine the entire effort and erode community confidence in a police organization.  The 

media can either assist or destroy the public’s perception of the criminal justice system, namely police 

officers as evidenced by the Rodney King incident in 1991 (Jefferis & Kaminiski, 1997).  It is the role of the 

Court to provide a framework through which force can be assessed.  They have provided standards by way 

of Garner, Graham and Saucier.    

Many departments have begun to utilize internal psychologist to assist in the deciphering of the 

problems surrounding the use of force among their employees and have determined that these encounters 
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can be severely diminished if they focus on the relief of stress on their officers (Scrivner, 1994).  

Psychologists are beginning to advocate behavioral monitoring and better training in order to diminish the 

use of force encounters (Arrigo & Claussen, 2003).  We must not forget that the use of force is rare 

occurrence that leads to drastic results.  The use of excessive force is not worth the unintended 

consequences that will follow with media exposure and public disapproval.  This disapproval can range 

from civil suits to widespread looting.  Either way there remains a price to pay for a problem that has at its 

crux, complex misunderstanding.   

 Issues related to the use of force, which is an inevitable characteristic of law enforcement, slowly 

diminishes the gains of this current “community policing” era by destroying the trust that the courts, law 

enforcement personnel and citizens have in each other.  At the core of the use of force is the belief in 

harmony.  Though the courts, by way of legal standards, are attempting to do what they can, harmony is a 

spiritual concept that can only be assisted by political, economic or social constructs.  We must begin to 

strictly examine the research and begin to build upon it for those who deny the lessons of the past are 

doomed to repeat them.  Those who fail to recognize that the past is the groundwork of the present, and 

that the hand of yesterday continues to write on the slate of today, leave themselves vulnerable to liability 

and are also destined to make repetitive mistakes in the future.    
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